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" Disciplinary Proceedings

Appellate Division, First Department

Ina the Matter of Francis K. Decker
an attorney
and connsclor-atlaw

Tom, J.P; Mazzarelli, Andrias,
Williams and Buckley, 11,

Disciplinary proceedings insti-
tuted by the Departmental Disciplin-
ary Committee for the First Judicial
Department. Respondent, Francis K.
Decker, was admitted to the Bar of
the State of New York at a Term of
the Appellate Division of the Supreme
Court for the First Judicial Depart-
ment on Dec, 16, 1963.

Thomas J. Cahill, Chief Counsel,
Departmental Disciplinary Commit-
tee, New York (Raymond Vallejo, of
counsel), for petitioner. Jonathan
Marg Davidofi, of Davidoff Law Firm,
for respondent.
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Per cuminm—Respondent was admit-
ted to the practice of law in the State of
MNew York by the First Judicial Depart-
ment on Dee, 16, 1963 under the name
Francis Keil Decker. At all times rel-
cvant herein, respondent maintained
an office for the practice of law within
this Department.

The Disciplinary Committee asks
this Court to accept respondent’s
resignation from the practice of law
and to strike his name from the roll
of attorneys pursuant to 22 NYCRR
§03.11. The Commitiee is satisfied that
respondent’s affidavit of resignation,
sworn to May 22, 2007, conforms to the
requirements set forth in 22 NYCRR
603.11 in that his resignation is volun-
tary, free from coercion or duress, and

. he s fully aware of the implications of

submitting his resignation.

In his affidavit of resignation
respondent states that in 2004, he
retired from a law firm where he was
a partner, that he notified OCA of his
retirement, and he has not practiced
Jaw since then nor does he have any
clients. On Jan. 5, 2007, pursuant to
a plea agreement with the New York
County District Attorney's Oifice,
respondent pleaded guilty to two
counts of a complaint filed in Crimi-

nal Court of the City of New York, New
York County, that charged him with
failure to file New York City or State
tax retwrns for the tax years 2003 and
2004 in violation of Tax Law §1801(a), a
class A misdemeanor. The plea agree-
ment revealed that a grand Jury had
heen investigating respondent's failure
to file New York State and City resident
income tax returns for the tax years
1999 through 2005,

On April 11, 2007, respondent was
sentenced to 45 days of incarceration
on each count, to run concurrently,
and a conditional discharge on the
count pertaining to tax year 2003.
Respondent was also required to
pay a total fine of $20,000, to make
restitution in the amount of $1,499,757
to the New York State Department of
Taxation and Finance, and to show
proof that he was in comipliance with
his 2006 and estimated 2007 taxes.
Respondent states that he has com-

. plied with all of the terms and condi-

tions of the plea agreement.

In addition, respondent avers that
he voluntarily notified the Disciplin-
ary Committee of the criminal charg-
es filed against him and admits that

. he did not file state or city income

taxes for the taxable vears 1999-2005,
Respondent acknowledges that he
cannot successfully defend himself
on the merits against the charges that
he failed to file state and ity income

-taxes for past years, which is the

basis of the disciplinary complaint.
He states: ¥ feel that at this point in
my life and career, it would be better
if I resigned from the practice of law
in the State of New York"

Finally, respondent’s attorney has

submitted aresponse dated June 20,
2007, wherein he requests, among
other things, that this Court accept
respondent’s resignation. ,

Accordingly, iInasmuch as respon-
dent’s affidavit of resignation from the
practice of law satisfies the criteria of

22 NYCRR 603.11, the Comnmittee’s
motion to accept respondent’s resigna

tion shoukd be granted and his name:

stricken from the roll of attorneys,

effective nune pro tunc to May 22, 2007,

the date of his affidavit of restgnation.
All concur.
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Process of Going‘to War Needs Review

On Aug. 9, 2007, the New York Law
Journal published “The lllegal War”
by Mario M. Cuomo and Alfred W.
Elumresen, which focused on the
rights and obligations of Congress
ta vote on going to war, rather than
giving the president unfettered dis-
cretion on this issue. In addition
to separation of powers, there is
another issue; The right of voters
to representative government.

The Constitution, Art. I, Sect. 8,
requires voters' representatives in
Congress to “declare” themselves by
abstaining or voting “yay” or “nay"'—
before the country can go to war. The
representative’s recorded vote pro-
vides a clear issue on which the elec-
torate can votein the next election,

In 1776, Tom Paine's “Common
Sense” said kings were dangerous
because they conduceted wars of per-
sonal amhition. The framers of the
Constitution, who had endured the
hazards of war for half of the 30 years
preceding 1787, were afraid that the
strong ambitions of presidents would
similarly lead the country into war,
for personal reasons. To channel this
aspect of human nature, the Consti-
tution purposefully took this royal
power away from the executive and
placed it in Congress; not in the belief
that Congress would always be right,
but that it would aggregate theviews
of the people. .

During the Cold War, after 1946,
when we viewed the Communist
world as a threat to the West, we
devised a way around the consti-
tutional requirement that Congress
declare war. The formula is simple.
The president does ot ask Congress
to declare war; he agks it to let him
decide whether to use military force.
Congress does not declare war; it
gives the president diseretlon to use
military force. For convenience, this
formula is called AUME, Authoriza-
tion for the Use of Military Force.
Thus, the anthorization effectively
eliminates the major barrier to wars
of personal ambition of presidents,
This formula is bi-partisan, having
heen used in the Vietnam War's Gull
of Tonkin Resolution of 1964, in the

1991 war against Iraq, the post 9-11
resolution, and most recently in the
2002 resolution against Iradg.
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